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JCoFORDC TR
POLLUTION CONTROQL HLARINGS BOARD
STATLE OF WASIITNGTON

Arppellant, PCHS No. 83-52

FINAL FINDINGS OF FaCT,
CONCLUSIONS OF LaAW

STATE OF WASHINGTON, AND ORDER

DEPARTIIENT OF ECCOLOGY,

Respondent.

This matter, the appeal of a Washington State Department of
Ecology Report of Examination and Order denying Ground Water Permit
Application No., G4-27917, came before the Pgllution Control Hearings
Board, Larry Faulk, presiding officer, {or [ormal hearing on Adugust 9,
1983, 1n Venatchee, Washington. The proceedings were recordecd by Joan
1, Steirchen.

Appellant, James T. Frazier of Brewster, Uashington, represented
himself. Respondent, Department of Eccloyy (DOL), was represented by

ilick Dufford, Assistant Attorney General for DOC at Olympia,
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WYashinoton,

ijttnesses were sworn and testified. Tsnibiita were admitted and

lexarined. Oral and written dargument ware tolen into the recoard, The

proposed order of tre presiding off1cer wia served on bhntv Tartaied
Exceotions to the proposed order were £1led iy DOE. The full doard,
having considered the entire record, wncleding the transcript of the
oral testimony, and having granted the eXCRpLi1ons, Now mahes Lnese
FINDINGE O FaACT
I
Oon Avril 30, 1982, appellant £i1led Application Ko, G4=27917 wikthn
D3 to appropriate public ground waters.  unlic pofice Wau Made, anag
the 30-day protest period expired witli no protests Yo granting this
request being receilved by DOE,
IT
Application Lo, 54-27917 requested 80 gzllons per minute {gpm}
from a well for 1rrigation of 20 acres. Tihlz waker was Lo Lo used on
appellantts ?0-acre parcel located win the 0 340 feor of the 3 1/2 of
tre SE 174 and the S 330 feet of the ' 147 of the 52 174 of Sreraon
i1, Townsiia 21 ., Ranyge 24 L, U.M. c-orpr the £ G600 Leer theregf, 1n
Okanogan County.

Hovever, appellant now wiznes Fo irrinate only 6 acrag. DUring

-y

tne summer nonktns this parcel 13 rorated a% grazing ar~a for cattla,
111

sppellant's parcel lies 6.5 1miles north of the town of Brewster on
thke floor of a 1.25 square mile “raina-ye bHhasin.,  This 15 ©80 LUBCGT 05t
v IMAL FINDINGS OF FacCT,

CONCLUSIONS Or LA & ORINR
2CIB {la. 83-52 -2-
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tn a series of southerly sloping seqguentially compleied basins. The
glacial outwash provides a linited ground vater reservolr which s
recharged solely by loecal precipitation.
1y

The average annual wrecipitation 1n the Drewster area 158 10.5
1nches,  Abour two-thirds of the annual precipitation falls during the
nen=irrigation season {Qctober to Narch).

The mean annual tepperature at DBrewsker 15 5¢° F, pased on 19
years of record from 1918 to 1936, Cvapo-transgpiration during tne
apri} through Qctober period each [, ear 1 qenerally greater than

iprecipitation during the sane pericd. DIxcess motsture {precipttation

in excess of evapo-transpiration) occurring during the winter months

iprovides substantially all of the water available for recharge to

ground water,

The amount of precipitation which contriburtes bta the ground water
supply on the 1.25 square mile basin 15 that which iniiltrates to the
varer table., This 1s dependent upon the so1l type, slape, vegetation,
!condltlon of the qround when precipibtation occurs, tne rate at which
i
.prPCLpltatlon accurs, and climatic couditi1ons when 1+ oCccurs.

It 15 expected that tne averane recharge Yo the ground water
supply 15 approximnately 41 acre-fent per year 2ue to the Timited
extent of the watersihed andg large difference 1n precipiration {rom
year to year, the rocharge in any single year nay deviate
significantly £ronm the esrimated Jong terr averayge recharqge,
| There fay be springs 1 the drarnage basin The sodrce of water

i

would be from the recnarge avatlasle 1n the Daszir.

FIUAL PINDINGS OF FAC
CONCLUSIONS OF Lk & 5
PCHB Ho, §3-52 o
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2 At present, there are tihree certificates of wvater right within the
3 |basin:
4 {a} Certificate G4-255220--Janes Wick~--for 4l acre
. feet per yecr (20 to be used during wrrigation season
J to 1rrigate 10 acres and cne to be uzed conrinuously
for stockwatering).

bl (ki) Certaficate G4-25457C--Ralon lajy--ior 44 acre
' ieet per year ta be udsed during trraigation geasor Lo

f irrigate 12 acres.
| (c) Certificate 8802-Roscoe Pickert--for 32 acre
8 feet per year for the 1rrigation of B acres and .0l
. cfs for Jdomesti1c supply (made supplenental Lo
9_ Certificate G4-25457C by terns ol the latter}.
v rdditionally two =more acre foet per yvear nave been recornepded for

Ll appreval 1n response to Ground Hater Application Ho. G4-26896 for

A . . .

Il lgomestic supply, stochkwater and heat exXgnange. TThere are, thus, three
I3 isenior certi1ficates and one senior pending application within the

Do,

| Turtier, there are Lwo other snown e¥i1sting water uses in tre

|

ibasin for domestic supply which are not ropresentad by an applicaton,
I

i nermit or certificate, One ts 'r. dich's domestic well which 13
|

}w1th1n the exenption of rthe Ground Uater Code, and probably anount ing

to a use of about two acre feet per yeoar. Toe other 1s tae appellant

‘U Prazier's own spring, upon which noe water right claua was filed

Jureguant to chaptor 90.14 RCU.

!
- Eacluding 'r. Frazier's vregsent spring usaace, there are, t»ui,

=¥ lrutal of 39 acre feet per vear (41 + 44 + 2 + 2) presently authorizad

*"Eor witrdrawal tn a basin which has 40 acre {eet of zpnual recharge,

o TwO Orior requests (o her than appeliart Tragzier'st for additionsal
-t irrigatieon watrer have been denred by LUL e depart et 1L i sU e
y

TINAL FINDINGS OF [TACTT,
CONZLULIGLS QF Law & OX20R
PCiiB o, §3-32 -1-
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how much of the water 15 actually used. GLuclh use varies from vear to
vear and upon many other variables.
VI

appellant uti1lizes his spring [or domestic supply and some
stockuvatering. Some seven to ei1ght gallons a minute f]ods from this
spring which 1s said to have never qone dr;.

VII

On becember 1, 1982, representatives of DOC conducted a field
investigation on appellant's parcel 1n order to Jdeternine whether to
approve or deny his application. A report of egfamination was filed
and approved by the department's regional superviscr. The conclusions
reached 1n the reports stated that during normal years, the ground
water avatlability 1s less than what 15 needed to satisfy existing
rights. The DOL determined that £ the appellant’s proposed use was
developed, 1t would have an adverse effect on exi15ting rights and
granting this permit would be contrary to the public interest,
Application lo. G4-27%917 was deniec on April 15, 1983,

VIII

Feeling aygrieved by the decision of DOL, appellant Li1led an
appeal with this Board on apral 26, 1933, and the matier came to
formal hearing,

IX

The questtion to he decided by this Roard 1s whether DOE was

correct in denying appellant's aoplication for irrigation of 20 acres,

FINAL FINDINGS OF PFACT,
COIICLUSIONS OF LA & ORDLR
PCIB No. 83-52 5
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any Comclusion ©

T Law whic» spweould be deened a Finding of Fact

herehy adopred as such,

Fron these Pindt

The Doard has ju

this proceeding. 1O

The Jegislature

vabkers wWithin the 5y

ngs wfi Fact, the Bcard Cones no Lrhese

COHCIUZTONS Q0 Lad

s

[

risdlchion over Lhe wersons &nd subIect marter of

W43 212,110

13

nas Found thab, subjwdr 19 existing ~1gbhts,

ato helone to the puslic andé ary right therero

Aonner provided and nor otherwise.  As betueen appropriarors,
tegrst 1n tine shall be bhe Itrst in raight RCIW 90.053.010.

[

{ II:

“he

Chaptor 90 14 i deaks wath the recaltron of peblie ground

waters. NCW 90.44.0

RCW 90.03.200,

tv1s chaple
the superviy
sane shall

supervisor,
the aoplaica
avatliabple o

apreltlant has foliov

to o Shat benoefilcral gse or ugen 1t oar be oapplied, :

2¢.  The apvlication procedure for the

aspropriatior of public ground warer 15 defined wn 204 90.464.0

ot sroprr apelicatian nrogeaure,
Tw

ade applicable by wCvY 90,114,060, providges

Lhen an awplication conplying with the drovisions of

r and with tihe rulez and regulations of
saor of water resources has been filed, the
ae placed on record i the offtice of the
and 1% shall be 14 Uity TO tnvestija’e
t1on, ard derermine wpat ware-, o f anv, s
Or appragpriation, @i 1ine and derorape

TN T c LD wr tallty

ICOHCLUSIONS OF Las &
pCoul o B83-57

SRNML
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shall oe acguired by appropriation for a beneficial use and in the

ali



1 it 18 proposed to appropriate vater for irrigatian
purposes, the supervisor shall investigate, determine

2 and find what Jands are capable of 1rrigation by
means of water found available for appropriation. . .

3 . The supervigor shall rake and £ule as part of the
record 1n the matter, written findings of [act

4 concerning all things tavestigated, and 1F he shall

find that there 1s water available for aporovriation
for a beneficiral use, and the appropriation thereof
as proposed 1n the application w11l not imparr

G e¥1sting rights or be Jdetrirental to the publaic
welfare, he shall 1ssue a permit stating the amount
of water to which the applicant shkall be entitled ang
the benefic¢ial use or uses to which 1{ nay be

(]

=1

8 applied: Provided, That where the water applied for
18 to be used for 1rrigation purposes, it shall

4 becone appurtenant only to such land as may be
reclaimed thereby Yo the full eitent of the soirl for

14 agricultural purposes. But where there 1s no
unapproprirated water tn the proposed scurce of

il supply, or where the proposed use conflicts with
axisting rights, or rthrearens to prove detrimental to

iz the public i1nterest, having due regard to tbe hignhest

feastble development of the use of the waters

L3 belonging bty the public, 1t shall be duty of the

supervisor to reject such application and to refuse

ty ! 0 155ue the permit asked for. IF the permit 1s

[ refused because of conflict with e418ting rights and

L]I such applicant shall acguire samr by wpurchage or
condemnation under RCY 90.02.040, sai1d supervisor may

it thereuson grant £ucn pernit., Any application may be

aporoved f[or a less arount of water tnhan that applied

1 For, 1f knere exists substantial reason *herefor, and

1in any event shall not Lbe approved for more water

I8 than can ne applied to beneficial use for the

purposes naned in the aoplication, In determining

4 vhether ar not a permit shall i1ssue unon any

application, 1t shall bhe the duty of the supervisar

.t ro investigare all facts relevant amd material to the

application. . . .

The burden of proof 1s on the appellanr Lo SHhow that Win's

. deci1si1oll WasS wn error.,
ph
Vi
o
-l

Appellant farled to present persuasive evidence and argupnent which

alr

=t ITIWEAL FIHDINGS O PACT,
CORCLUSIONSG OF LAY & OR
PCHUB do., 83-52 -7-
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could resulec 1n his meenirae hig Lredea of araol The dedartis ot on
the other hand, oresented anple restunon,. vbwch atftrcatwvely sho ed
tnat 1} there was nNO unappraosrtiared watee swgviable [or additional
irrigation use, 2) =xastiage riahl wortd one gmoarred af Phe propn od
‘apprugllatlon was allowed, and li tac publiy welfure vould be
isubstantially and detrientall | arfecr=d

V0= sty right oand e

I - . . ~
recalatory and nanagenert schtar dned by ot he desgropapr were jnhored.

The cenizl of 4pplication No. 24-27017 shouldé ne atfirned.

YI11

! Ay Pinding of Fact wailch should be Jeenced 5 Conclision oF Law 15
‘nereby adopted as such.

|

Froc these Conclustonsg the Jouard entors this

o, - —rie o fh e tiwopa

{I Tiva s TINDINGS OO0 2ACY,
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JROER

~he Washingtcon State pepartment of Bcology Order denyinsg

application Ro. G4-27917 {or a permt Lo appropriate public ground

water 15 affirmed.

DATED this 29 ™ day of Séptembor, 1983,
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